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TOWARDS A EUROPEAN LAW OF CONTRACTS

Sache NECULAESCU!

Rezumat. Dezvoltarea unei piete unice este principalul scop al constituirii Uniunii
Europene. Desi in expansiune, contractele cu elemente de extraneitate stau sub tutela
unor principii si norme legislative arhaice, motiv pentru care codificarea dreptului
contractual reprezinta astazi un subiect captivant de dezbatere. Proiectele de
codificare a dreptului contractual, elaborate de Comisia Lando, reprezintd
principalul camp de lupta intre partizanii codificarii dreptului privat si oponentii
acesteia. Pana si cei mai inversunati sustinatori ai Codului lui Napoleon trebuie sa
admita ca autonomia alegerii, asa cum este impusa in legile dezvoltate in filozofia
liberala, este un concept retrograd, iar individualismul va ceda locul unui alt
concept, mai altruist, cu privire la contractul ce va accentua principiul bunei
credinte, il va definitiva si il va pune in aplicare, referitor la obligatia partilor de a
reduce prejudiciile suferite de incalcarea obligatiilor — contractuale, la
acceptabilitatea revizuirii contractului din motive neprevazute, la un nou concept al
lezarii contractuale, la rezilierea unilaterala a contractului, toate acestea in numele
unei noi etici a contractelor, menita sa limiteze puterea alegerii individuale. Fara a
fi sanctionate juridic, fiind lucrari eminamente doctrinare, acestea se impun din ce in
ce mai mult la nivel national, fiind absorbite de noile codificari europene, printre
care §i noul nostru cod civil, recent promulgat.

Abstract. The edification of a unique market represents the main object of the
European construction. Although in expansion, the contracts with extraneity elements
are still governed by antiquated principles and legislative norms, reason for which
the perspective of the codification of the contractual law represents nowadays a
captivating debate. The codification projects of the contractual law, elaborated by
the Lando Commission, represent the main field of the confrontation between the
partisans of the private law codification and its adversaries. Including the most
ardent supporters of the Napoleon’s Code are obliged to discover that volition’s
autonomy, as it is imposed in law by the liberal philosophy, is nowadays a revolute
concept and that the individualism shall give its place to another concept, a more
altruistic one, concerning the contract which shall accentuate the principle of the
good faith in concluding and executing it, on the obligation of the parties of
minimizing the suffered prejudice by the breach of the contractual obligations, on the
admissibility of the revision of the contract for unpredictability reasons, on a new
concept about the lesion in contracts, on the recognise of the unilateral resolution of
the contract and all these in the name of a new contractual ethic meant to limit the
power of the individual volition. Without having a judicial sanction, being a signally
doctrinaire work, they are more and more imposing themselves on the national level,
being absorbed by the new European codifications, among which our new Civil
Code, recently promulgated.
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